
From: Jon Creighton <Jon.Creighton@buncombecounty.org>
Sent: 4/21/2016 3:05:54 PM
To: Cathy Ball <cball@ashevillenc.gov>
Cc: Amber Weaver <AWeaver@ashevillenc.gov>
Subject: FW: FW: Phase II Organics Study
Attachments: EIC Draft Final Full ContractPhase II Organics Feas Study 4-21-16.pdf

Can you still interested in doing the study with us?
 
From: Joe Wiseman [mailto:jwiseman@petraeng.com] 
Sent: Thursday, April 21, 2016 2:32 PM
To: Jon Creighton <Jon.Creighton@buncombecounty.org>
Subject: Re: FW: Phase II Organics Study
 
Here is a draft of the contract.  Sorry for the long delay.
 
On Mon, Apr 11, 2016 at 3:52 PM, Jon Creighton <Jon.Creighton@buncombecounty.org> wrote:
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EIC Contract ID # 2015-07_ 


  
 


PROFESSIONAL SERVICES AGREEMENT 
 


 
 
This Agreement for professional services is executed and made effective as of  
_____________________________, 2016 by and between Environmental Infrastructure 
Consulting, PLLC ("EIC") and Buncombe County, North Carolina   ("County") in connection with 
the services to be performed by EIC for County. 
 


PHASE II – ORGANIC WASTE PROCESSING FEASIBILITY STUDY 
CITY OF ASHEVILLE/BUNCOMBE COUNTY 


 
1. PROFESSIONAL SERVICES:  EIC shall provide the services specified in Exhibit A, 


entitled the "Scope of Work", which is attached hereto and incorporated herein. 
 
2. TERM OF AGREEMENT:  The specific time period for the performance of EIC’s Scope 


of Work, the “Service Term” is set forth in Exhibit A.   
 
3. COMPENSATION:  As compensation for the performance of the Services, County shall 


pay EIC in accordance with the payment amounts and schedule terms set forth in Exhibit 
A.   


 
4. INVOICING AND PAYMENT:  EIC shall invoice County on a monthly basis, or as per 


the Exhibit A if so included, following the execution of this Agreement.  Such invoices 
shall be paid by County within thirty (30) days of receipt.  Invoices which are not paid 
within thirty (30) days of receipt by County shall accrue interest at a rate equal to the lower 
of (i) one and one-half percent (1-1/2%) per month or (ii) the maximum rate allowable 
under applicable law.  Interest shall not accrue, however, as to that portion of any invoice 
for which a good faith dispute exists as to the amount charged or service performed 
hereunder.  


 
5. PROPERTY:  EIC hereby agrees to assume responsibility for and releases and agrees to 


defend and indemnify County and its affiliates from and against any and all claims in 
respect of any damage or loss of any property owned by EIC, excluding that loss or damage 
which is caused by the negligence or willful misconduct of County and its affiliates. 
Similarly, County agrees to assume responsibility for and releases and agrees to defend and 
indemnify EIC and its affiliates from and against any and all claims in respect of any 
damage to or loss of property owned by either County or its affiliates or partners, or their 
contractors, excluding that loss or damage which is caused by the negligence or willful 
misconduct of EIC. 


 
6. INSURANCE AND INDEMNIFICATION:  During the Service Term, EIC shall 


maintain proper liability insurance and shall provide evidence of all such insurance to 
County.  At all times during the Term of this Agreement, EIC shall maintain commercial 
general liability insurance in the amount of $1,000,000 per person, $2,000,000 aggregate 
per incident. EIC agrees that said policy shall not be canceled or reduced in coverage 
without thirty (30) days written notice to the County. Insurance shall be provided on an 
"occurrence," not a claims made basis, and shall be primary and non-contributing with 
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any insurance that the County may elect to maintain. In addition, at all times during the 
Service Term, in conjunction with its activities hereunder (and regardless of whether 
conducted by EIC or by third party contractors engaged by EIC), EIC agrees to defend, 
indemnify, and hold harmless County, its affiliates, and their respective officers, 
directors, and employees, from and against any and all damages, losses, claims, 
liabilities, or causes of action associated with death, personal injury or property damage 
sustained by EIC, and/or by any and all third parties, except to the extent that the same 
was solely attributable to the fault or negligence of County. In conjunction with EIC’s 
activities County agrees to defend, indemnify, and hold harmless EIC and its 
subcontractors, from and against any and all damages, losses, claims, liabilities, or causes 
of action associated with death, personal injury or property damage sustained by County, 
and/or by any and all third parties, except to the extent that the same was solely 
attributable to the fault or negligence of EIC. 


 
7. WARRANTY:  EIC’s sole responsibility and liability hereunder is to provide Personnel 


that have the qualifications and experience levels as reasonably specified by County and to 
remove any such Personnel who are in the reasonable opinion of County, not properly 
carrying out his or her duties and to use reasonable due diligence to provide a satisfactory 
replacement.   


 
8. TERMINATION:  This Agreement may be terminated at any time by County prior to 


expiration of the Service Term and upon thirty (30) days' advance written notice by EIC; 
provided, however, that in the event of Termination, County shall pay the Services Fees 
incurred to date to EIC and its subcontractors. 


 
9. DAMAGES:  In no event shall either EIC or County be liable, and said parties hereby 


expressly assumes responsibility, for any special, consequential, incidental, punitive, 
exemplary or indirect damages in tort, for contract or otherwise in connection with the 
agreement, even if such party has been advised of the possibility of such damages 
(including, but not limited, to loss of profits, loss of use of the facilities or other property, 
or business interruption), howsoever caused. 


 
10. GOVERNING LAW:  This Agreement will be governed by the laws of the State of North 


Carolina, exclusive of applicable conflicts of law provisions.  
 
11. INTERPRETATION:  In the event of a conflict between this Agreement and the Exhibits, 


the terms of this Agreement shall control.  Indemnities against, releases from, assumptions 
and limitations of liability expressed in this Agreement shall apply even in the event of the 
breach of contract, negligence (whether active, passive, joint or concurrent), strict liability 
or other theory of liability of the party indemnified or released or whose liability is limited 
or assumed and shall extend to the officers, directors, employees, licensors, agents and 
related entities of such party.  Indemnities and releases shall apply to the fullest extent 
permitted by law and shall be deemed modified, as required, to exclude any release or 
indemnification which is expressly prohibited by applicable statute or law. 


 
12. THIRD PARTY BENEFICIARY:  The parties agree to look solely to each other with 


respect to the performance of this Agreement and the Services to be provided hereunder.  
This Agreement and each and every provision hereof is for the exclusive benefit of EIC and 
County and not for the benefit of any third party.  No third party shall be entitled to rely 
upon or enforce this Agreement (or any portion thereof) or to be a third party beneficiary 
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thereof. 
 
 
13. ENTIRE AGREEMENT:  This Agreement, including Exhibit A, sets forth the full and 


complete understanding of the parties as of the date written above and supersedes any and 
all agreements and representations related to this Agreement made or dated prior thereto.  
County makes no representations, covenants, warranties, or guarantees, express or implied, 
other than those expressly set forth herein.  Terms and conditions contained in purchase 
orders, work orders or other documents issued by County with respect to the Services to the 
extent inconsistent with this Agreement shall be of no force or effect and shall not be 
deemed to supplement, delete, modify or interpret any of the provisions of this Agreement.  
Modifications or amendments to this Agreement must be in writing and executed by a duly 
authorized representative of each party.  The parties' rights, liabilities, responsibilities and 
remedies with respect to the Services shall be exclusively those expressly set forth in this 
Agreement. 


 
14. CONFIDENTIALITY: Both Parties agree to hold in confidence any information 


disclosed or discovered during the contract period, as well as any related reports, 
recommendations, or proposals, including this Agreement except as otherwise required 
by law. 


 
15. ASSIGNMENTS:  This Agreement shall not be assignable by either party without prior 


written consent of the other party hereto. 
 
The parties acknowledge and agree the terms and conditions of this Agreement have been freely, 
fairly, and thoroughly negotiated.  Further, the parties acknowledge and agree such terms and 
conditions, including but not limited to those relating to waivers, allocations of, releases from, 
indemnities against and limitations of liability, which may require conspicuous identification, have 
not been so identified by mutual agreement and the parties have actual knowledge of the intent and 
effect of such terms and conditions. Each party acknowledges that in executing this Agreement they 
rely solely on their own judgment, belief, and knowledge, and such advice as they may have 
received from their own counsel, and they have not been influenced by any representation or 
statements made by any other party or its counsel.  No provision in this Agreement is to be 
interpreted for or against any party because that party or its counsel drafted such provision. 
   
IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the date written 
above. 
 
Environmental Infrastructure Consulting, PLLC BUNCOMBE COUNTY, NORTH CAROLINA 
 
By: ________________________________  By: ________________________________ 
 
Title: __________PRESIDENT_________  Title: _______________________________ 
 
3294 Lantern Coach Lane  46 Valley Street 
Roswell, GA  30075  Asheville, NC  28801 
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EXHIBIT "A" 


 
This Exhibit is attached to and made a part of the Agreement dated April_________, 2016 between 
Environmental Infrastructure Consulting, PLLC (“EIC”) and Buncombe County, North Carolina 
(“County”) for professional services. 
 


PHASE II – ORGANIC WASTE PROCESSING FEASIBILITY STUDY 
CITY OF ASHEVILLE/BUNCOMBE COUNTY 


 
Just recently, the city of Asheville and Buncombe County completed an Organic Waste 
Processing Feasibility Study.  This study evaluated alternatives for collecting residential organic 
waste within the city and processing the material at the County solid waste management 
facility.  The results of the study were sufficiently promising that the partners wish to explore 
implementation of such program in more detail.  Phase II will look at alternatives to collecting 
all MSW generated within the city (i.e., residential, commercial, and industrial) and how each 
alternative might help fund a residential (and possibly commercial) organic waste collection 
and processing program 
 
1.0 Professional Services:  The Scope of Work provided by EIC as described in Section 1 


of the Agreement is hereby amended and supplemented as follows:  
 
Task 1 – Prepare Introductory Report Section 


EIC will briefly summarize the findings from Phase 1 in an introductory section for the Phase II 
report.  The section will focus on the organic collection program element recommendations and 
associated costs so that they can be modeled in financial calculations in this Phase II effort. 


 


Task 2 – Refine Current and Future Waste Generation Projections  


Under this task EIC will use available data sources to estimate how much MSW is currently 
generated within the city of Asheville and the unincorporated areas of Buncombe County.  
Since a significant portion of the non-residential MSW generated within the city limits is 
disposed of outside of Buncombe County, EIC will use historical waste reports submitted by all 
NC solid waste facilities and conversations with local waste officials to estimate these 
quantities.  EIC will use these figures along with historical waste generation figures and 
population projections from the state/county to roughly estimate future solid waste quantities. 
 
Task 3 – Estimate the Amount of Organic Waste Available for the Proposed Processing 
Facility 
Using the information gathered in Task 2 as a starting point, such as the NCDENR disposal 
reports, EIC will estimate the amount of commercial and institutional organic waste that could 
be included in a processing facility project. This task will focus on sources that generate more 
than 2 tons of organic waste per week and are currently separating organic waste from other 
waste types or would be willing to do so if this project was implemented. EIC will work with 
City and County staff to develop a commercial business listings that will be used to identify 
large generators of organic waste and contact them to obtain estimated quantities.  This task 
will focus on organic wastes from grocery stores, colleges, hospitals, and restaurants. EIC will 
also contact private haulers in the area to identify organic waste customers.    
 
Task 4 – Evaluate MSW Collection System Modification Options 


Currently, the city of Asheville collects residential MSW with its own forces.  The city has no 
involvement with non-residential generators and they must contract on their own for solid 
waste collection and disposal services.  Under this task, EIC will outline and evaluate different 
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collection alternatives whereby the city can directly manage the collection and disposal of all 
MSW generated within the city limits for the purposes of ensuring environmentally sound 
processes and for generating additional revenues to support an organics collection and 
processing program.  This evaluation will include a discussion of applicable federal legal 
decisions and state statutes that would impact how different alternative might be implemented 
by the city.  The results of this task will also lay out an implementation plan that will be 
intended to eliminate or minimize any legal challenges. 
 
Task 5 – Project Future Solid Waste Program Costs and Landfill Capacity 
One issue of concern related to any collection system modifications that might be implemented 
by the city is the impact they will have on landfill capacity (i.e., if significantly more MSW is 
directed to the County landfill what will be the impact on remaining capacity).  Using the waste 
generation projections made in Task 2, EIC will develop two future landfill development and 
financial plans.  The first will be to project future landfill development and costs assuming that 
operations remain as they are into the future.  The second development plan will assume that, 
in addition to the waste currently disposed of at the landfill, that all waste generated within the 
city that is not disposed of currently at the Buncombe County landfill is directed there in the 
future at the soonest time allowed by statute (i.e., state law may require a two year notice to 
haulers of a new collection and disposal plan).  The results of this task will be to project the 
remaining life of the landfill under the two scenarios and determine if sufficient funding for the 
organics program can be generated in the second scenario. 
 
Task 6 – Draft Final Report 
EIC will prepare a draft final report summarizing the Phase II findings.  Each task will be 
summarized and a recommended plan developed incorporating implementation steps, a 
schedule, and financial plan.  An electronic copy of the draft will be provided in PDF format to 
both the city of Asheville and Buncombe County.  A final report will be developed 
incorporating comments from the partners.  Five copies of the final report will be delivered to 
each partner. 
 
Task 7 – Meetings 
EIC will attend one meeting at the midpoint of the study to present interim results and one to 
present the draft final report. 
 
2.0 Term of Agreement:  The time period for the performance of EIC’s services, Service 


Term, as described in Section 2 of the Agreement is hereby amended and 
supplemented as follows: 


 
EIC will organize the midpoint meeting for about three months into the study.  The draft final 
report is expected to be delivered within six months of receiving a notice to proceed.  The final 
report will be delivered within 30 days of receiving comments. 
   
3.0 Compensation:  The method of payment for Services provided under Section 1.0 of 


this Exhibit shall be as follows: 
 
For the Scope of Work performed by EIC under Section 1.0 of this Exhibit, County agrees to pay 
EIC a lump sum fee of $ 75,000.  EIC will invoice County monthly.  The fee is broken down by 
task as follows: 
 
Task 1 – Prepare Introductory Report Section    $ 10,000 
Task 2 – Refine Current and Future Waste Generation Projections   $ 10,000 
Task 3 – Estimate the Amount of Organic Waste Available for Facility $ 17,000 
Task 4 – Evaluate Alternative Solid Waste Collection Options  $ 11,500 
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Task 5 – Future Solid Waste Program Costs and Landfill Capacity  $ 13,500 
Task 6 – Draft Final Report       $  8 ,500 
Task 7 – Meetings        $  4,500 
     
 TOTAL        $75,000 
 
4.0 Additional Responsibilities of County:  The responsibilities of the County as 


presented in the Agreement, are amended and supplemented as follows: 
 


• Review deliverables and provide survey data in a timely manner. 
• Provide waste tonnage and financial data for the periods of the analyses. 


 
5.0 Additional Responsibilities of EIC:  The responsibilities of EIC as presented in the 


Agreement, are amended and supplemented as follows: 
 
Indemnity:  EIC shall indemnify and hold harmless County, its officers, and employees from 
liabilities, damages, losses and costs, to the extent caused by EIC’s negligent acts, errors or 
omissions in the performance of EIC’s services. 
 
Insurance:  EIC will maintain and keep in force such insurance as will provide coverage from 
claims under workmen’s compensation acts, claims for damages because of bodily injury including 
personal injury, sickness, or disease, or death of any of its employees or of any person other than 
its employees, and from claims for damages because of injury to or destruction of tangible property 
including loss of use resulting therefrom.  Said insurance policy or policies shall be written by a 
company or companies and in an industry standard form and substance, and shall be in an amount 
of two million dollars ($2,000,000.00).  EIC will maintain professional liability insurance in an 
amount of $2,000,000.00. 
 
Limit of Liability: To the fullest extent permitted by law, EIC’s total liability for any an all claims, 
losses, damages and expenses resulting in any way from this Agreement shall be in an amount of 
two million dollars ($2,000,000.00) notwithstanding the fault, tort (including negligence), strict 
liability or other basis of legal liability of EIC and shall extend to its officers, directors, employees, 
licensors, agents, subcontractors, vendors, and related entities. 
 
Mutual Waiver of Consequential Damages: Notwithstanding any provision in this Agreement to 
the contrary, and to the fullest extent permitted by law, Owner and Engineer shall not be liable to 
each other for loss of profits or revenue; loss of use; loss of opportunity; loss of goodwill; cost of 
substitute facilities; goods or services; cost of capital; increased operating costs; cost of 
replacement power; governmental and regulatory sanctions; and claims of customers for such 
damages; and for any special, incidental, indirect, punitive, exemplary, or consequential damages 
resulting in any way from the performance or non-performance of the services whether arising 
under breach of contract or warranty, tort (including negligence), indemnity, strict liability or other 
basis of legal liability. 





